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of telegraphic messages, interstate and domestic, are not in conflict with the com. 
merce clause of the Constitution of the United States, but are constitutional. 

2. Constitutional Law — Jurisdiction of Court of Appeals — Amount in contro- 
versy. Where the jurisdiction of the Court of Appeals has been invoked in good 
faith to determine the constitutionality of a law, a writ of error will not be dis- 
missed as improvidently awarded merely because after it was awarded but before 
hearing the law has been held to be constitutional in some other case. And having 
jurisdiction on one ground, it has it for all purposes, although the amount involved 
is less than $500. 

3. Pleading — Action for a penalty — What declaration must stale — Telegraph com- 
pany. In an action upon a penal statute which does not authorize the plaintiff" to 
declare generally, it is material that the offence or act charged to have been com- 
mitted or omitted by the defendant should appear to have been within the provis- 
ions of the statute, and all the circumstances necessary to support the action should 
be stated in the declaration^ In the case at bar, under a statute imposing a penalty 
on a telegraph company for failure to deliver promptly a dispatch, upon its arrival, 
the declaration is fatally defective in that it fails to aver that the dispatch arrived 
at the point to which it was to be transmitted. 

4. Appellate Court — Certificate of evidence or facts. Since the Code of 1887 
went into effect, a case at law, heard and determined by the court, as well as a case 
tried by a jury, may be heard in the appellate court either upon a certificate of 
facts, or of the evidence. In either case the court should certify the facts when it 
can do so, but, if it be unable or unwilling to certify the facts because the evidence 
is conflicting or complicated, or of doubtful credibility, it should certify the evi- 
dence. 

5. Appellate Court — Objections to evidence for the first time. As a rule, objec- 
tions to evidence cannot be made for the first time in the appellate court, and cer- 
tainly not where the objection is that the evidence is not the best evidence of the 
fact which it was offered to prove. 

6. Telegraph Companies — Restricting liability — Endorsement on message blanks. 
A telegraph company, in the absence of a contract restricting its liability for 
services which it undertakes to render, cannot rely upon endorsements made on its 
message blanks to restrict such liability, when the plaintiff neither signed the 
blank nor authorized any one to do so for him. 



City of Norfolk v. Pollard. — Decided at Richmond, February 
4, 1897.— Riely, J: 
1. Court of Appeals — Errors of trial court — Motion for new trial. Unless the 
record shows that a motion for a new trial was made in the court below and over- 
ruled and that its ruling was excepted to, the Court of Appeals will not review the 
judgment, but it is not necessary that a formal bill of exceptions be taken to the 
ruling of the court. In the case at bar it sufficiently appears that exception was 
taken to the action of the court in overruling the motion for a new trial, as the 
record shows that a motion for a new trial was made and overruled; that the de- 
fendant excepted to "sundry rulings and opinions of the court given on said trial 
and to the judgment entered therein ; " and that there were but three rulings and 
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opinions given on the trial: the refusal to grant one instruction, the granting of 
another and the overruling of the motion for a new trial. The motion for a new 
trial is the only one of the three which would have intercepted judgment after 
the verdict. 

2. City Obdinance — Renting market stalls at auction — Fees of auctioneer. A 
city ordinance which authorizes an officer to rent stalls in the market house at 
public auction does not authorize him to employ an auctioneer at the expense of 
the city. He is limited to his salary as compensation for all duties- to be performed 
by him, unless otherwise provided either expressly or by necessary implication. 
A renting at public auction simply required it to be made in public to the highest 
bidder. A regular auctioneer was wholly unnecessary to the validity of the renting. 



Ferguson & Co. and Others v. Daughtrey and Others. — 
Decided at Richmond, February 11, 1897. — Riely, J : 

1. Fraudulent Conveyances — How fraud established. Insolvency does not 
deprive the owner of property of the right to sell it, unless the sale be made with 
intent to hinder, delay, and defraud his creditors; and even then the title of the 
purchaser will not be invalidated if the sale is for valuable consideration and the 
purchaser has no notice of the fraudulent intent of the grantor. It is not neces- 
sary, however, to prove positive knowledge of the fraudulent intent of the grantor. 
It is sufficient to prove that the grantee had knowledge of facts and circumstances 
which were naturally and justly calculated to excite suspicion in the mind of a 
person of ordinary care and prudence and would prompt him to inquire into the 
transaction, which inquiry would necessarily lead to a discovery of the inculpatory 
facts. Fraud may be established by circumstances alone. In the case at bar the 
evidence established the fraud of the grantor and the guilty knowledge of the 
grantee. 

2. Evidence — Examination of adversary — Adversary's evidence may overcome his 
answer. Under the provisions of sec. 3351 of the Code a party calling his adver- 
sary to testify as a witness may examine him according to the rules applicable to 
cross-examination, and while he may not impeach such adversary as a witness, he 
is entitled to the benefit of all facts elicited from him tending to prove the ille- 
gality of the transaction under investigation, notwithstanding his denial of fraud. 
So where a party seeking to impeach a transaction for fraud, calls as witnesses the 
parties to the transaction, which, owing to the exigencies of the case he may be 
compelled to do, and proves by them facts from which the law infers fraud, or 
which are inconsistent with good faith, and outweigh and overcome their denial of 
fraud, effect should be given to the facts so proved and the transaction be annulled. 



Union Bank of Richmond v. City of Richmond. — Decided at 
Richmond, February 11, 1897. — Harrison, J: 
1. Bank Stock — How shares taxed — Non-taxable capital — Power of city of Rich- 
mond to lax. The city of Richmond having, under its charter, a general power of 
taxation, may levy a tax for local purposes on the shares of stock of a bank 
located in the city, and, in estimating the value of such shares, need not deduct 
any portion of the capital of the bank exempt from taxation. The shares of 



